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COLUMBIA PICTURES INDUS., INC. V. FUNG
2009 WL 6355911 (C.D. CAL. 2009)
I. INTRODUCTION
In Columbia Pictures Indus., Inc. v. Fung, eight corporations
from the entertainment industry brought a copyright infringement
action against Carl Fung and Isohunt Web Technologies, Inc.
("Fung"), the maintainers and operators of a number of
"BitTorrent" sites.' Columbia Pictures alleged that Fung's users
infringed on their copyrights and Fung is liable under the theory of
inducement, material contribution to copyright infringement, and
vicarious copyright infringement.2 Fung claimed protection from
liability under the statutory safe harbor provisions of the Digital
Millennium Copyright Act.' The United States District Court for
the Central District of California granted summary judgment on
liability in favor of Columbia Pictures, concluding Fung did not
provide evidence to meet the safe harbor requirements.'
1. Columbia Pictures Indus., Inc. v. Fung, No. CV 06-5578, 2009 WL
6355911, at *1, *6 (C.D. Cal. Dec. 21, 2009). The Plaintiffs in this action are:
Columbia Pictures Industries, Inc.; Disney Enterprises, Inc.; Paramount Pictures
Corporation; Tristar Pictures, Inc.; Twentieth Century Fox Film Corporation;
Universal City Studios LLLP; Universal City Studios Productions LLLP; and
Warner Bros. Entertainment, Inc. Id. at 1 n.1.
2. Id. at *1.
3. Id. at *15-18 (Digital Millennium Copyright Act, 17 U.S.C. §§ 512(a), (c),
(d)).
4. Id. at* *16-18.
1
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II. BACKGROUND
A. Parties to the Lawsuit
Plaintiffs are entertainment companies that owned or controlled
a large number of copyrights within the entertainment and media
fields at issue in this case ("Columbia Pictures"). Fung
maintained and operated four file-sharing websites, including
www.isohunt.com, www.torrentbox.com, www.podtropolis.com,
and www.ed2k-it.com ("Fung sites").'
B. BitTorrent Technology
BitTorrent sites operate under a modified version of the
traditional "peer-to-peer" sharing sites.' Instead of downloading a
file from an individual user, BitTorrent technology allows a user to
download content from a number of host computers
simultaneously After a file is downloaded, the users' computer
becomes a part of a network that allows users to download large
files from many other users, expediting the download process.9
5. Id. at *1.
6. Columbia Pictures Indus., Inc. v. Fung, No. CV 06-5578, 2009 WL
6355911, at *1 (C.D. Cal. Dec. 21, 2009).
7. "A peer-to-peer service provides a method for users of a network to
exchange files quickly and easily between the individuals on the network-other
'peers."' Id. at *1 (citing Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, Ltd.,
545 U.S. 913, 919 (2005) [hereinafter Grokster]). However, "Napster involved
a peer-to-peer network with a central "search index" that served as Napster's
collective directory for the files available on the server at any given time. In
order to download the files from another user in the Napster network, the
individual would search the Napster server for the desired file and then select
the desired file from a list of available users in the network. Similar to other
peer-to-peer networks, the actual files shared never passed through or resided on
the Napster servers." Columbia, 2009 WL 6355911, at *2, n.3 (citing A & M
Records, Inc. v. Napster, Inc., 239 F.3d 1004, 1011-1013 (9th Cir. 2001)).
8. Id. at *2.
9. Id.
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C. Operation of and Participation in the Fung Sites
The Fung sites served as the means for users to download
content, including works copyrighted by Columbia Pictures, to
their computers.'o On the Fung sites, after searching for a
particular file, users download it by simply clicking "download
torrent" on the website." Without any further actions, the files
began downloading to the user's computer. 2 The Fung sites also
featured categories listing the most commonly searched-for
terms. 1 The items listed within these categories were all
associated with copyrighted content.' 4 Statistical analysis
submitted by Columbia Pictures indicated approximately 95% of
downloads occurring through Fung's sites were of copyright-
infringing content."
Columbia Pictures submitted evidence of domestic infringement
using IP-address data to locate Fung's users and confirm infringing
downloads were completed in the United States. 6 This evidence
was corroborated with specific instances of infringement including
admission by Fung that he used one of his sites to download film
and television shows, and similarly, a user of Fung's site stated he
used the site to download a copyrighted work."
At various times, Fung made statements indicating the
copyrighted nature of the works available on his sites." In
responding to a user's post Fung admitted the sites were 'stealing'
from the entertainment industry and not the artists. 9  In an
interview Fung explained users' attraction to his website as a
reaction to the availability of current blockbuster films.20 Fung
10. Id. at *1-3.
11. Id. at *3-4
12. Id.
13. Columbia, 2009 WIL 6355911, at *3.
14. Id. at *4.
15. Id.
16. Id. at *9
17. Id.
18. Id. at *5.
19. Columbia, 2009 WL 6355911. Fung wrote, "...we [sic] 'stealing' from
the lechers (them) and not the originators (artists)."
20. Id. at *5.
207
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made statements aiding users in the download of then-popular
movies by providing links to his torrent sites where they could be
downloaded. 21  Fung also made other statements on discussion
forums, featured on his websites, which promoted the
downloading of illegal content by users including explanations on
how to play the copyrighted films once downloaded and technical
advice. 22
III. LEGAL ANALYSIS
The United States District Court of Central District of California
addressed Columbia Pictures' motion for summary judgment in
three parts: (1) whether there was actual infringement by Fung's
users, (2) whether Fung induced infringement, and (3) whether
Fung was protected by the safe harbor provisions of the Digital
Millennium Copyright Act.2 3
A. Copyright Infringement
The court held individuals in the United States used Fung's sites
to download copies of copyrighted works.24 To establish copyright
infringement, Plaintiffs must show (1) they own the copyrights
that were infringed, (2) that third parties made unauthorized
copies, downloads, or transfers of this material, and (3) that the
infringement of Plaintiffs copyrights occurred within the United
States.25
The court began by stating it was undisputed that Columbia
Pictures owned the copyrights for the works at issue in this case.26
The court maintained there was no dispute as to whether the users
of Fung's websites infringed Plaintiffs copyrights. 27 The court
also recognized it was undisputed that Columbia Pictures did not
2 1. Id.
22. Id.
23. Id. at *7.
24. Id. at *9.
25. Columbia, 2009 WL 6355911, at *7 (citing 17 U.S.C. § 106(1), (3)
(2006)).
26. Id. at *8.
27. Id.
208
4
DePaul Journal of Art, Technology & Intellectual Property Law, Vol. 21, Iss. 1 [2016], Art. 8
https://via.library.depaul.edu/jatip/vol21/iss1/8
2010] COLUMBIA PICTURES INDUS., INC. V FUNG
authorize the distribution of their copyrighted works by Fung or
Fung's users.28 The court noted it was not necessary to show that a
specific file was uploaded and downloaded within the United
States.2 9 It was only necessary to show that users in the United
States either uploaded or downloaded copyrighted material." The
statistical evidence submitted by Columbia Pictures indicated,
through IP-address data, that Fung's users were downloading
infringing content in the United States." The court also considered
direct admissions by Fung and a user that the site was used to
download a copyrighted work.3 2
Ultimately, the court held individuals located in the United
States used Fung's sites to download files of copyrighted works,
thus establishing Columbia Pictures' copyrights were infringed by
third parties."
B. Inducement Liability
The court concluded evidence of Fung's intent to induce
infringement was overwhelming.34 In considering Columbia
Pictures' theory of liability through inducement, the court noted
that "one who distributes a device with the object of promoting its
use to infringe copyright, as shown by clear expression or other
affirmative steps taken to foster infringement, is liable for the
resulting acts of infringement by third parties."" The inducement
theory 'premises liability on purposeful, culpable expression and
28. Id.
29. Id.
30. Id.
31. Columbia, 2009 WL 6355911, at *8.
32. Id. at *9.
33. Id at. *6-9. "The Ninth Circuit has determined that 'United States
copyright laws do not reach acts of infringement that take place entirely
abroad."' Columbia, 2009 WL 6355911, at *7 (quoting Subafilms, Ltd. v.
MGM-Pathe Comm'ns Co., 24 F.3d 1088, 1098 (9th Cir. 1994)). Additionally,
"in order for U.S. copyright law to apply, at least one alleged infringement must
be completed entirely within the United States." Id. (quoting Allarcom Pay
Television, Ltd. v. Gen'l Instrument Corp., 69 F.3d 381, 387 (9th Cir. 1995)).
34. Id. at *11.
35. Id. at *9-10 (citing Grokster, 545 U.S. at 936-37).
209
5
Falter: Columbia Pictures Indus., Inc. v. Fung - 2009 WL 6355911 (C.D. Ca
Published by Via Sapientiae, 2016
DEPA UL J ART, TECH. & IP LAW [Vol. XXI:205
conduct, and thus does nothing to compromise legitimate
commerce or discourage innovation having a lawful promise."'36
The theory allows the court to infer the defendant intended and
encouraged the infringement of copyrighted works from
statements and actions showing what the defendant's objective
was." Thus, liability may be found even if the defendant did not
induce 'specific' acts of infringement."
In considering whether Fung carried an unlawful objective to
promote infringement, the court took into account a variety of
factors including Fung's (1) messages and assistance to users
engaging in infringement, (2) use of technical features promoting
infringement, (3) business model dependent on massive infringing
use, and (4) an "ostrich-like refusal" to discover infringing
activity."
1. Messages and Assistance Given to Users Engaging in
Infringement
Columbia Pictures offered an assortment of undisputed evidence
that Fung asserted a message "designed to stimulate others" to
infringe. 40 These statements encouraging infringement included a
post informing users on software used to "frustrate" copyright
enforcement, posts providing links to download various recent
films, and a promotional page inviting users to upload files for
another recent film.4 1 Undisputed evidence also revealed key
terms known to the pirating community.4 2
36. Columbia, 2009 WL 6355911, at *10 (quoting Grokster, 545 U.S. at 937,
941) (emphasis omitted).
37. Id. (citing Grokster, at 937, 940 n.13).
3 8. Id.
39. Id. at *9-15 (quoting In re Aimster Copyright Litig., 334 F.3d 643, 655
(7th Cir. 2003)).
40. Id. at *11 (citing Grokster, at 916).
41. Id. at*12.
42. Columbia, 2009 WL 6355911, at *12. For example, "...key terms
known to the pirating community, such as 'warez,' were meta tags embedded in
the websites for reference by search engines." Id. "Warez" is well-known
internet slang for pirated content. Arista Records LLC v. USENET.com, 633 F.
Supp. 2d 124, 133 (S.D.N.Y. 2009).
210
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Fung's sites provided assistance to users by supplying links to
downloadable files. A feature of one of Fung's sites contained a
list of the top 20 highest-grossing films, each connected to pages
containing links allowing users to download the files.43 Other lists
of top-downloaded copyrighted works are also featured on Fung
sites." Although not disputing the existence of such lists, Fung
argued the lists' content "originates from the users or from
automated processes that simply reflect user activity."4 5 The court
rejected Fung's assertions, stating they ignored that Fung designed
the websites to include features that collected users' most
commonly searched-for titles and that the lists were comprised of
almost entirely copyrighted material.4 6
Evidence was also presented showing Fung's responses to a
user's request for assistance by helping locate and play the
copyrighted materials.47 Fung's sites were employed by
"moderators" whose job it was to "edit, delete, and reorganize"
forum posts and "admins" who had the ability to ban abusive users
and remove user-posted dot-torrent files.48 The Fung sites were
"full of statements" by moderators assisting users in downloading
files.4 9 Fung argued the First Amendment protects any statements
made by him or the agents. 0 The court concluded the statements
are not protected by the First Amendment, reasoning that the
statements are indicative of an intent to induce, thus implicating
the inducement theory of liability."
The court concluded these messages and statements encourage
and assist infringement demonstrating intent to induce
infringement.52
43. Id. at*11.
44. Id.
45. Id.
46. Id.
47. Id. at * 12 (quoting Grokster, 545 U.S. at 938).
48. Columbia, 2009 WL 6355911, at *13.
49. Id.
50. Id..
51. Id. at *14.
52. Id. at *11-14.
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2. Technical Features Promoting Infringement
The design and technical features of Fung's websites promoted
copyright infringement." Fung's sites allowed users to search for,
locate, and download copyrighted files.54 Fung argued they
combined existing technologies but did not include any features
that were specifically made to assist in infringement." The court
disregarded Fung's argument, reasoning the factual evidence
shows that Fung "designed programs which improved the
functioning of his websites" allowing for expeditious infringing
conduct.56 The court concluded the actions taken by Fung to
encourage and assist infringement, along with the technical
features employed by his websites supported a finding of
inducement liability."
3. Business Model Dependent on Infringement
Columbia Pictures asserted that Fung's business model
depended on massive infringing use." The court explained that
Fung's business was dependent upon visitors, attracted to the
availability of popular works, viewing the revenue-generating
advertisements.5 9 Moreover, Fung solicited on the presumption
popular works would be available on the sites.60
The court recognized the major attraction to Fung's sites was the
availability of copyrighted works and the resulting revenue
increased with the number of users."
4. "Ostrich-like Refusal" to Discover Infringement
The court discussed how Fung's persistent belief that his users
53. Id. at *14.
54. Columbia, 2009 WL 6355911, at *14.
55. Id.
56. Id.
57. Id. at *14, n.24.
58. Id. at *14.
59. Id.
60. Columbia, 2009 WL 6355911, at * 14.
61. Id. at *15.
212
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were not engaging in copyright infringement showcased Fung's
"ostrich-like refusal to discover the extent to which its system was
being used to infringe copyright."6 2 It reasoned this refusal was
evidence of Fung's purposeful, culpable conduct in inducing third
party infringement. 3
Ultimately, the court held the evidence was "overwhelming and
beyond reasonable dispute" that Fung maintained intent to induce
infringement.64 Once determining that Fung was liable under an
inducement theory, the court refrained from considering Columbia
Pictures other two grounds for summary judgment.6 5
C. DMCA Affirmative Defense
The court concluded Fung was not entitled to the safe harbors
provided under the Digital Millennium Copyright Act
("DMCA").66 These safe harbors are available to a provider of
"information location tools" if three conjunctive requirements are
satisfied.6 7 The requirements are that the defendant (1) does not
know or have reason to know of infringing activities, or does not
remove infringing materials upon becoming aware of such
knowledge, (2) does not profit from the infringement where it has
the power to control the infringement, and (3) upon receiving
notice from the copyright holder, removes the infringing
material.68 The court noted that active bad faith conduct intended
to promote infringement provides the basis for inducement
liability, whereas passive good faith conduct directed at
maintaining a legitimate internet business provides the basis for
the DMCA safe harbors.69 The court focused on the first and
second requirements."
62. Id. (quoting In re Aimster Copyright Litig., 334 F.3d 643, 655 (7th Cir.
2003)).
63. Id.
64. Id. at *11, 15.
65. Id. at *15.
66. Columbia, 2009 WL 6355911, at *18.
67. Id. at *16.
68. Id. at *15-16 (citing 17 U.S.C. § 512(d)).
69. Id. at *18.
70. Id. at *15-18.
213
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The court first held that Fung was not entitled to protection
under the first requirement of the DMCA safe harbor, the
knowledge prong." The court identified two different tests to
determine whether Fung had "actual knowledge" or "willful
ignorance." 2  The court reasoned that even under the more
stringent test, requiring "willful ignorance of readily apparent
infringement," Fung actively overlooked the vast amount of
copyrighted material available on the sites for download." The
court noted that just by looking at his websites, Fung would have
known that infringing works were available, sought out, and
downloaded.74
The court continued by also denying protection under the second
requirement, the financial benefit prong, reasoning Fung gained
profit from their users' infringement and also did not exercise its
right and ability to supervise the sites by blocking users."
Ultimately, the court held Fung was liable for inducement and,
therefore, not protected under the safe harbor provisions of the
DMCA. 6
IV. FUTURE IMPLICATIONS
The court's broadening of the secondary liability theory, set in
motion through MGM Studios, Inc. v. Grokster, Ltd., and
continuing with Viacom Int'l v. YouTube, has significant impact on
the difficult task of balancing copyright protection with the
promotion of technological innovation. As technology develops,
71. Id. at *16-18 (citing 17 U.S.C. § 512(d)(1)).
72. Columbia, 2009 WL 6355911, at *16-17.
73. Id. at *17 (citing H.R. REP. 105-551(11) at 57).
74. Id. at *17.
75. Id. at *16, n.27; 17 U.S.C. § 512(d)(2);
76. Id. at *18.
77. Grokster, 545 U.S. 913, 940 (2005). This is the line of cases on
secondary liability doctrine. In Grokster, the Court recognized the "tension"
between the rights of copyright holders and the rights of internet service
providers when it held the defendants were liable for inducing infringement
under the doctrine of secondary liability by distributing "peer-to-peer" file
sharing software. Id. at 936-37. The secondary liability doctrine adopted by the
Court in Grokster holds "that one who distributes a device with the object of
214
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the law must also be re-examined to preserve the right to innovate,
but also foster continued creativity by protecting the rights of
copyright holders. The decisions in Fung and Grokster will
influence the extent to which internet providers are implicated
under an inducement theory for infringement liability." They also
present a guide to internet service providers on how to avoid
secondary liability and obtain the safe harbor protections under the
DMCA. The analytical framework followed in these cases will
place stronger expectations on the Librarian of Congress to foster
innovation and favor content providers when addressing proposed
exemptions.
By finding the operators of BitTorrent sites liable for copyright
infringement, the court managed to broaden the scope of
secondary liability established in Grokster.79 The court refused to
accept the arguments or give leniency to BitTorrent site owners
despite the advancing technology that allowed users to download
copyrighted material from computers not owned or operated by
promoting its use to infringe copyright, as shown by clear expression or other
affirmative steps taken to foster infringement, is liable for the resulting acts of
infringement by third parties." Id. It reasoned that the doctrine "leaves
breathing room for innovation and a vigorous commerce." Id. at 933. In
Viacom v. YouTube, the court granted summary judgment in favor of YouTube
by granting it protection under DMCA. Viacom Int'l v. YouTube, 2010 U.S.
Dist. LEXIS 62829, at *45 (S.D.N.Y. Jun. 23, 2010) [hereinafter YouTube]. It
reasoned, "Mere knowledge of prevalence of such activity in general is not
enough.... To let knowledge of a generalized practice of infringement in the
industry, or of a proclivity of users to post infringing materials, impose
responsibility on service providers to discover which of their users' postings
infringe a copyright would contravene the structure and operation of the
DMCA." Id. at *29.
78. Id. at 936. The inducement theory of liability is hinged on "[e]vidence of
'active steps.. .taken to encourage direct infringement,' such as advertizing an
infringing use or instructing how to engage in an infringing use, show an
affirmative intent that the product be used to infringe, and a showing that
infringement was encouraged overcomes the law's reluctance to find liability
when a defendant merely sells a commercial product suitable for some lawful
use." (quoting Oak Industries, Inc. v. Zenith Electronics Corp., 697 F. Supp.
988, 992 (N.D. Ill. 1988)).
79. Columbia Pictures Indus., Inc. v. Fung, No. CV 06-5578, 2009 WL
6355911, at *1 (C.D. Cal. Dec. 21, 2009).
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Fung." Judge Wilson states in Fung, that "[the infringement] is
just old wine in a new bottle."" While noting the improvement in
technology that allows for faster downloads of large files, the court
chose to focus on the increased potential for copyright
infringement.8 2
If courts continue to find various forms of file sharing
technology indistinguishable, it will place a higher burden on
website operators to avoid secondary liability and fall within the
safe harbors of the DMCA. The court's decision in Fung
continues the trend of recognizing websites' behind-the-door
conduct designed to provide the means for a large volume of
infringement. This trend impacts the legality of providers utilizing
BitTorrent technology for substantially legitimate uses. It may
also curtail innovation if attempts are made to weaken the safe
harbors of the DMCA, while the scope of secondary liability for
third-party activity continues to expand.
The analysis undertaken in Fung may be used as a guide for
website providers. It is apparent from the court's reasoning in
Fung that much of Fung's intent to induce copyright infringement
was inferred from his actions facilitating visitors' infringement."
If Fung had operated his websites without damaging statements, a
tainted business model, and actions assisting infringement, the
court would have less to rely on in determining secondary liability.
Despite the potential difficulties, site operators may benefit by
learning from Fung's mistakes and looking to the court's decision
in YouTube as further guidance. To meet the three requirements of
the DMCA and take advantage of the safe harbor provisions, site
providers must be vigilant of possible infringing activities,
implement sound business models, and present a public image of
legitimacy.
With rapidly advancing technology, focus will shift to the
Librarian of Congress to provide a balance between the interests of
80. Id. at *19.
81. Id. Judge Wilson's comment addresses his view that the copyright
infringement in Fung using BitTorrent technology is simply copyright
infringement under the guise of new technology.
8 2. Id.
83. Id. at *9-15.
216
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copyright holders and fostering technological innovation. The
DMCA authorizes for the Librarian of Congress, upon the
recommendations of the Register of Copyrights, to issue
exemptions and revisions to the statute every three years. 84 The
purpose of these proceedings is to determine whether current
technologies diminish the ability to engage in non-infringing uses
of particular classes of copyrighted works that had been available
prior to the enactment of the DMCA." Classes of works granted a
DMCA exemption are legalized for a period of three years and
may be renewed in the next set of exemptions.8 6 By providing the
ability to modify the DMCA in light of emerging technologies, the
exemptions may ease the "tension between competing values of
supporting creativity through copyright protection and promoting
technological innovation by limiting infringement liability.""
The three-year proceedings offer an opportunity for an
administrative response to rapidly-advancing technologies, which
regardless of their potential for non-infringing use would be
prohibited by the DMCA. Despite this immense flexibility granted
by the DMCA, the Librarian of Congress has exercised it
sparingly. The Librarian of Congress issued only two exemptions
in 2000, four in 2003, six in 2006, and six in 2010." It was only
84. 17 U.S.C. § 1201(a)(1)(C).
8 5. Id.
8 6. Id.
87. Grokster, 545 U.S. at 914.
88. Exemption to Prohibition on Circumvention of Copyright Protection
Systems for Access Control Technologies, 65 Fed. Reg. 64,555, 64,574 (Oct.
27, 2000) (to be codified at 37 C.F.R. pt. 201). The two classes of works
exempted were compilations of websites blocked by filtering software and
literary works protected by access control mechanisms. Exemption to
Prohibition on Circumvention of Copyright Protection Systems for Access
Control Technologies, 68 Fed. Reg. 62,011, 62,018 (Oct. 31, 2003) (to be
codified at 37 C.F.R. pt. 201). The four classes of works exempted were
compilations consisting of lists of Internet locations blocked by commercially
marketed filtering software applications, computer programs protected by
dongles, computer programs and video games distributed in formats that have
become obsolete, and literary works distributed in ebook format enabling the
read-aloud function. Exemption to Prohibition on Circumvention of Copyright
Protection Systems for Access Control Technologies, 71 Fed. Reg. 68,472,
68,480 (Nov. 27, 2006) (to be codified at 37 C.F.R. pt. 201). The six classes of
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with the fourth proceeding in 2010 that the first exemptions were
issued in favor of consumers.8 9 Most notably, consumers were
granted legal protections when the Librarian of Congress declared
iPhone jailbreaking legal." It reasoned there was "no basis for
copyright law to assist Apple in protecting its restrictive business
model."9 1 By recognizing greater rights for users, the Librarian of
Congress serves as a counterbalance to the court's decisions
expanding the framework for secondary liability.92
The recent support of consumers, however, leaves much to be
desired for distributors of content, like Fung. The recent
exemptions may evidence an intent of the Librarian of Congress to
better mediate the overly broad reach of the DMCA by issuing
exemptions outside the realm of education and research, but it is
works exempted were audiovisual works held in a university's library for
educational use, computer programs and video games distributed in formats that
have become obsolete, computer programs protected by dongles, literary works
distributed in ebook format enabling the read-aloud function, firmware allowing
cellular devices to be used on a different cellular network, and sound recordings
distributed by compact discs for use in mitigating security flaws. Exemption to
Prohibition on Circumvention of Copyright Protection Systems for Access
Control Technologies, 75 Fed. Reg. 43,826, 43,829 (Jul. 27, 2010) (to be
codified at 37 C.F.R. pt. 201). In addition to exempting iPhonejailbreaking, the
Librarian of Congress also exempted short portions of motion pictures on DVDs
for use in documentary or noncommercial videos, firmware allowing cellular
devices to be used on a different cellular network, video games used solely for
testing of security vulnerabilities, computer programs protected by dongles, and
literary works distributed in ebook format enabling the read-aloud function.
89. Exemption to Prohibition on Circumvention of Copyright Protection
Systems for Access Control Technologies, 75 Fed. Reg. 43,826, 43,829 (Jul. 27,
2010) (to be codified at 37 C.F.R. pt. 201). Three exemptions were in favor of
consumers who modify their phones and artists who remix videos. See also
Electronic Frontier Foundation, EFF Wins New Legal Protections for Video
Artists, Cell Phone Jailbreakers, and Unlockers, July 26, 2010,
https://www.eff.org/press/archives/2010/07/26.
90. Exemption to Prohibition on Circumvention of Copyright Protection
Systems for Access Control Technologies, 75 Fed. Reg. 43,826, 43,829 (Jul. 27,
2010) (to be codified at 37 C.F.R. pt. 201). Jailbreaking is a colloquial term
referring to the removal of restrictions on the iPhone that prevent the installation
of third-party software applications. Id.
91. Id.
92. Columbia Pictures Indus., Inc. v. Fung, No. CV 06-5578, 2009 WL
6355911, at *6-9 (C.D. Cal. Dec. 21, 2009).
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not enough to adequately foster innovation. The Librarian of
Congress needs to be more aggressive in approving exemptions to
give content providers more guidance to avoid secondary liability
problems while also keeping an eye on the interests of copyright
holders.
V. CONCLUSION
The United States District Court for the Central District of
California granted Columbia Picture's motion for summary
judgment on secondary liability." The court held there was direct
infringement by third parties in the United States.94 The court held
Fung induced infringement through its messages and assistance
provided to users, its technical features promoting copyright
infringement, its business model dependent on infringing use, and
its "ostrich-like" denials of its system being used for infringing
conduct." Furthermore, the court held that Fung was not protected
by the safe harbor provisions of the DMCA because Fung had
"reason to know" of the infringing activity.96
The difficulty in striking a balance between copyright holders
and technological advancement was further frustrated by the
broadening of the secondary liability theory in Grokster, Fung, and
YouTube." These cases provide a guide on avoiding secondary
liability and obtaining the safe harbor provisions of the DMCA."
In broadening the theory of secondary liability, the courts
effectively placed stronger expectations on the Librarian of
Congress to be more aggressive in issuing exemptions to protect
content providers and foster innovation.
Sierra M. Falter
93. Id. at *19.
94. Id. at *7-9.
95. Id. at *9-15.
96. Id. at*15-18.
97. Grokster, 545 U.S. 913, 940 (2005), YouTube, 2010 U.S. Dist. LEXIS
62829, at *45, Columbia, 2009 WL 6355911, at *7.
98. Grokster at 936, supra, note 76, at 10.
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